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Abstract: The Constitutional Court Decisions No. 18/PUU-XVII/2019 and No. 71/PUU-
XIX/2021 have reshaped the legal framework of fiduciary guarantee execution in
Indonesia by mandating court involvement and debtor consent in cases of default. This
study examines the legal reasoning behind these decisions and their implications for the
executorial nature of fiduciary certificates. Using a normative legal research method
with statutory and conceptual approaches, the research finds that these rulings redefine
fiduciary certificates from self-executing instruments to legal documents requiring
judicial validation. While this shift enhances procedural justice and debtor protection, it
also undermines the efficiency of extrajudicial enforcement, which has been a core
feature of fiduciary law. The transformation introduces legal uncertainty for creditors
relying on the swift enforcement previously granted by fiduciary titles. The findings
suggest the need for a normative reconstruction of the fiduciary execution mechanism
to harmonize constitutional values, procedural fairness, and the principle of legal
certainty.
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INTRODUCTION

The development of banking and financing practices in Indonesia is inseparable from the
need for collateral in credit agreements, one of which is a fiduciary guarantee (Vidyasagara et al.,
2023, p. 463). This guarantee provides space for creditors to obtain certainty over debt repayment
through pledged movable objects. In the Indonesian legal system, Law No. 42/1999 on Fiduciary
Guarantee grants executorial power to the fiduciary certificate through the words "For the Sake
of Justice Based on God Almighty", which is equivalent to a court decision with permanent legal

force (Direktorat Jenderal Administrasi Hukum Umum, 2022). However, two decisions of the
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Constitutional Court, namely Decision Number 18/PUU-XVII/2019 and Number 71/PUU-
XIX/2021, have deconstructed the concept of execution by requiring a default agreement and
leaving execution to the court, thus creating new legal problems in the practice of fiduciary
guarantee execution (Indonesia, Mahkamah Konstitusi, 2022).

A number of previous studies have discussed the changes resulting from the
Constitutional Court Decision No. 18/PUU-XVII/2019, such as the one conducted by Wieke
Dewi Suryandari (2023) which emphasized the changes in the status of the executorial power of
fiduciary certificates and its impact on the auction mechanism through KPKNL as part of the
positive legal system. The research concluded that the provisions in Article 15 paragraphs (2) and
(3) of the Fiduciary Law only protect the interests of creditors and create a vacuum of protective
norms for debtors (Suryandari, 2023, p. 31). On the other hand, the thesis by Ummi Shalihah
(2025) deeply discussed the legal impact of the Constitutional Court Decision No. 71/PUU-
XIX/2021 on justice for the parties in the execution of fiduciary guarantees. This study highlights
that after the decision, the legal position of the parties becomes more balanced because the
creditor can no longer carry out unilateral execution without a court order, especially if the debtor
does not admit default or object to voluntarily surrendering the object (Shalihah, 2025, p. 48). The
gap in these two studies is that there is no research that systematically examines the cumulative
implications of the two Constitutional Court decisions and reconstructs the concept of fiduciary
guarantee execution in a comprehensive legal framework. Therefore, it is necessary to
normatively reconstruct the executorial power of fiduciary certificates that pay attention to the
principles of proportionality, procedural justice, and equal legal protection between creditors and
debtors in the Indonesian legal system after Constitutional Court Decision No. 18/PUU-
XVII/2019 and Constitutional Court Decision No. 71/PUU-XIX/2021.

The urgency of this research lies in the juridical and practical impacts caused by
restrictions on the execution of fiduciary guarantees. The application of execution through the
court on the object of collateral in the form of movable objects can cause uncertainty and losses
for the creditor, considering that the object can be easily transferred or hidden. In this context,
the existence of a fiduciary certificate as a means of execution loses its meaning. This research is
important to urge the formulation of new norms (ius constituendum) that balance legal
protection between creditors and debtors, and reaffirm the principles of efficiency and legal
certainty in the enforcement of civil rights.

The main problem examined in this research focuses on how the legal considerations
(ratio decidendi) of the Constitutional Court in Decision Number 18/PUU-XVII/2019 and

Decision Number 71/PUU-XIX/2021 form a new direction for the mechanism of execution of
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fiduciary guarantees in Indonesia. Both decisions fundamentally affect the meaning of the
executorial power of fiduciary certificates, which were previously positioned on par with court
decisions with permanent legal force. Therefore, this research also questions the legal position of
fiduciary certificates as a means of execution after these two decisions. These two issues are
closely related because they indicate an important shift in positive law, especially towards the
legitimacy of the practice of parate execution, which has been an efficient means for creditors to
enforce their rights without going through the litigation process.

This research employs a normative legal method, utilizing statutory and conceptual
approaches. The statutory approach analyzes key laws governing fiduciary guarantees, while the
conceptual approach explores the theoretical basis of executorial power post-Constitutional
Court decisions. Legal materials include primary (laws, court decisions), secondary (scholarly
works), and tertiary sources (legal dictionaries), analyzed qualitatively through grammatical and
systematic interpretation.

This research aims to examine and analyze the ratio decidendi used by the Constitutional
Court in limiting the execution of fiduciary guarantees, as well as evaluating the legal position of
fiduciary guarantee certificates after the birth of the two constitutional decisions. This research is
expected to make theoretical and practical contributions in the development of the guarantee

execution system in Indonesia.

RESULTS AND DISCUSSION
The Shifting Paradigm of Execution in the Fiduciary Guarantee Legal System

The existence of fiduciary guarantees in modern financing practices provides legal
certainty for creditors against debt repayment by pledging movable objects (Supriyadi, 2020, p.
261). Since the enactment of Law Number 42 of 1999 concerning Fiduciary Guarantees, fiduciary
certificates have obtained executorial power like a court decision with permanent legal force
through the irah-irah "For the Sake of Justi ce Based on God Almighty" (Audia et al., 2023, p. 774).
This mechanism is known as parate execution, which makes it easier for creditors to execute
collateral objects without having to litigate in court. This mechanism is known as parate
execution, which makes it easier for creditors to execute collateral objects without having to go
through litigation in court. However, although efficient, this mechanism opens up opportunities
for injustice because it does not require proof of default from the debtor first (Wardani, 2024, p.
55).

The Constitutional Court (MK) Decision No. 18/PUU-XVII/2019 is a turning point in this

paradigm. The Constitutional Court emphasized that creditors cannot carry out unilateral
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execution if there is no agreement on default or the debtor does not hand over the object
voluntarily. This legal consideration emphasizes the principle of procedural justice, which
requires the involvement of the court as a neutral institution in assessing whether or not a default
is valid. Thus, the automatic and unilateral executorial power of the fiduciary certificate is no
longer absolute in its implementation. This shift emphasizes the importance of protecting debtor
rights in order to avoid abuse of power by creditors in unilateral execution (Meiliana, 2021, p.
57).

This change was further strengthened by the birth of Constitutional Court Decision No.
71/PUU-XIX/2021 which emphasized the importance of court involvement in the execution of
fiduciary guarantees to ensure due process of law (Andalusia, 2025, p. 4199). Thus, parate
execution, which was previously considered a form of legal certainty for creditors, is now
considered contrary to the principles of justice, because it ignores the debtor's right to defend
himself. This is an indication that the Indonesian legal system has begun to shift from the
paradigm of efficiency to the paradigm of procedural justice, fiduciary execution must be subject
to the principle of equality before the law and the principle of fair hearing (Samudra, 2022, p. 99).

Consequently, the executorial power inherent in fiduciary certificates must be
constitutionally reinterpreted. The old paradigm that prioritizes the efficient exercise of creditor
rights needs to be reformulated by taking into account the principles of substantive justice and
procedural justice. This is to prevent potential violations of the debtor's human rights and ensure
equality of legal position between the parties. Therefore, this shift is not only a technical update
in the implementation of execution, but also a fundamental shift in the philosophy of legal

protection in Indonesian civil law after the two Constitutional Court decisions.

Ratio Decidendi of the Constitutional Court and its Implications for the Executorial Power of

Fiduciary Certificates

The Constitutional Court Decision No. 18/PUU-XVII/2019 marks an important shift in the
interpretation of the norms of Article 15 paragraphs (2) and (3) of the Fiduciary Guarantee Law
(Asnul, 2020). In its consideration, the Court emphasized that parate execution of fiduciary
security objects cannot be carried out unilaterally by the creditor without an agreement of default
from the debtor. The Court considers that execution without evidentiary procedures can violate
the principles of substantive and procedural justice, because the debtor is not given the
opportunity to submit objections or defend himself. This ratio decidendi is rooted in human
rights guarantees, especially the protection of property rights and the right to a fair trial
(Riskawati, 2021, p. 33).
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In interpreting Article 15 paragraphs (2) and (3), the Court did not invalidate the norm, but
provided a new condition that execution can only be carried out if the debtor admits default or
voluntarily surrenders the object (Sitinjak, 2024, p. 152). Otherwise, execution must go through
an application to the district court. Thus, the executorial power of the fiduciary certificate, which
previously stood alone, has been transformed into an instrument that requires judicial
verification. This means that the fiduciary certificate is no longer treated as a quasi-judicial
decision, but rather an administrative document whose effectiveness depends on legal
procedures. This change strengthens the court's role as guardian of the debtor's constitutional
rights.

The Constitutional Court Decision No. 71/PUU-XIX/2021 strengthens this interpretation
by emphasizing that although the law provides ease of execution to creditors, it must not harm
the debtor's right to equal protection of the law. The Court explicitly stated that the principles of
justice and due process of law are constitutional requirements in the execution of execution
(Wirawan, 2022, p. 61). In this context, a fiduciary certificate is not a final document that can be
executed directly, but rather an administrative instrument that can only be executed after it has
been confirmed that there is a valid and open default through a court mechanism (Nugraha, 2021,
p. 84). This view clearly shows that the execution paradigm has shifted from efficiency-oriented
to justice-oriented.

The implications of the ratio decidendi of the two Constitutional Court decisions not only
change the legal construction of fiduciary certificates, but also create new needs in the design of
future security execution regulations. Legislators and legal practitioners are required to
reformulate the norms for the exercise of execution rights so that they not only provide legal
certainty for creditors, but also provide protection space for vulnerable debtors. Therefore, the
Constitutional Court's decision must be read as a progressive step in the constitutionalization of
collateral execution practices, as well as a reminder that legal protection in a modern legal state

does not only belong to the economically strong.

Reconceptualizing Fiduciary Execution: Realizing Legal Protection and Procedural Justice

The paradigm shift in fiduciary execution after the Constitutional Court's decision requires
a reformulation of the system to make it fairer and more responsive to the dynamics of modern
law. This concept can be built upon John Rawls' theory of procedural justice and Satjipto
Rahardjo and Philipus M. Hadjon's theory of legal protection. Rawls emphasizes that every legal
process must guarantee an opportunity for the aggrieved party to present a defense (fair hearing)

and that the procedure becomes the basis for the legitimacy of the decision (Faiz, 2009, p. 139).
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Meanwhile, Rahardjo and Hadjon emphasize the importance of legal norms to protect the rights
of legal subjects, both preventively and repressively, so that there is no imbalance of power in
the practice of execution (Prayoga et al., 2023, p. 191).

The normative design of this reconceptualization includes procedural requirements that
must be met before the execution of a fiduciary certificate is carried out. The execution of the
fiduciary guarantee must consider the registration of the object at the Perfid Office, notification
of default to the debtor, and the opportunity for the debtor to object before the object is executed
(Lumbanraja et al., 2023, p. 148). This approach is able to maintain the efficiency of the process
while providing space for legal protection, so that there is no abuse of power by creditors that
can harm the debtor.

In addition to procedural aspects, the new reconceptual system also needs to regulate the
court's mechanism to assess default objectively and quickly, so that fiduciary execution is not
significantly delayed. The study results of Budi Junaedi et al. (2022) support this model,
emphasizing that the concept of "voluntary agreement or surrender" after Constitutional Court
Decision No. 2/PUU-XIX/2021 maintains the execution structure, but adds a judicial supervision
mechanism to ensure justice for debtors (Junaedi et al., 2022, p. 131). Thus, the role of the court
becomes a balance between the protection of rights and the continuity of the execution
mechanism.

Ultimately, the reconceptualization of fiduciary execution must prioritize three pillars:
execution efficiency, procedural justice, and legal protection. Concretely, a new model can be
formulated in the form of a "controlled parate execution" system: the creditor can apply for
execution if the debtor defaults, but the execution must go through limited judicial verification
and adherence to the principles of Rawls and Rahardjo and Hadjon. This model provides the
necessary flexibility for creditors, while ensuring that the debtor's rights are protected, becoming
a concrete manifestation of the ius constituendum of fiduciary execution after the two important

Constitutional Court decisions.

Towards a Constitutional and Responsive Model of Fiduciary Execution

After the Constitutional Court's decision, the fiduciary execution system should not only
change legal practices, but also reflect constitutional values such as protection of property rights,
substantive justice, and due process. Norm reform must go beyond mere formal form and into
the essence of the law, which is to ensure that all parties enjoy equal rights, transparency, and
fairness in every stage of execution. Without a contextual interpretation of these values, fiduciary

execution still has the potential to undermine the foundation of the rule of law.
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For this reason, the establishment of a ius constituendum is very important. A new norm
model can be initiated through revisions to Law 42/1999, by including provisions that explicitly
require: (a) judicially proven validity of the default; (b) formal notice to the debtor along with an
objection phase; and (c) an execution phase conducted under the supervision of the court of first
instance (Oktavira, 2023). Such a revision allows for the creation of a fiduciary execution system
that is "constitutionally grounded and procedurally sound" without posing significant obstacles
to creditors. In addition, the clear legal drafting approach also minimizes the risk of diverse
interpretations in court.

Furthermore, the responsiveness of the fiduciary execution system can be improved by
applying adaptive judicial oversight models and digital technology. For example, the use of e-
court systems for fiduciary execution filings and automated notifications to debtors can speed up
the process while preserving their right to information and the opportunity to defend themselves.
The implementation of e-filing and digital notification has proven successful in improving
transparency and integrity in execution practices in several developing countries (Nikodemus
Sigit Rahardjo, 2024). Such mechanisms also help prevent abuse by unscrupulous creditors who
want to execute fiduciary certificates without complete procedures.

Overall, the ideal fiduciary execution model is constitutional, responsive and efficient. This
system not only respects the Constitutional Court's decision, but also complies with the demands
of the times and technology. The continuity between the principles of substantive justice, legal
protection, and administrative innovation is key to creating a fiduciary execution that remains
effective within the framework of a modern legal state. Concrete steps such as revision of laws,
integration of technology, and training of judicial officers will provide a strong foundation for

future legal system reform.

CONCLUSION

This research concludes that the Constitutional Court Decision Number 18/PUU-
XVII/2019 and Decision Number 71/PUU- XIX/2021 have fundamentally changed the legal
position of fiduciary certificates as a means of execution which previously had the same power
as a court decision with permanent legal force. The Constitutional Court's ratio decidendi
confirms that execution of fiduciary guarantees can only be carried out if the debtor admits
default or through a court mechanism, in order to avoid violating the rights of the debtor. This
condition demands a normative reconstruction of the fiduciary execution system to be in line
with the principles of legal protection and procedural justice. The novelty of this research lies in

the proposed formulation of a constitutional fiduciary execution system, which is able to
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integrate execution efficiency with balanced protection for both parties, and urges the formation
of ius constituendum norms that are contextual and responsive to the dynamics of banking and

financing practices in Indonesia.
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